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In the Matter of: I
I
ROGER THOMAS SCAGGS |EB Docket No. 03-241

Advanced Class Amateur Radio|File No. EB-02-IH-0886
Operator and Licensee of I
Amateur Radio Station WSEBC ||

Hearing Room TW-A363

Federal Communications Commission
445 12" Street, S.W.

Washington, D.C.

Wednesday
January 21, 2004

The above-entitled matter came on for

conference, pursuant to notice at 9:00 a.m.

BEFORE:

THE HONORABLE ARTHUR STEINBERG, JUDGE
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P-R-0O-C-E-E-D-I-N-G-S
9:00 a.m.

JUDGE STEINBERG: Okay. We’re on the
record now.

This is a pre-hearing conference in EB
docket number 03-241 which was designated for
hearing by Order to Show Cause DA03-3738 released
November 21, 2003.

The issues in this proceeding seek to
determine the effect of the felony conviction of
Roger Thomas Scaggs on his qualifications to be and
to remain a commissioned licensee and to determine
whether his amateur radio advanced class license for
station WSEBC should revoked.

By order FCC 03M-51 released December
4th, 2003, the Chief Administrative Law Judge
assigned this case to me and scheduled the initial
pre-hearing conference for this morning.

And let me take the appearances first.

On behalf of Roger Thomas Scaggs?

(No response)

JUDGE STEINBERG: Let the record reflect
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no response.

On behalf of the Chief Enforcement
Bureau?

MR. OSHINSKY: Your Honor, Gary Oshinsky
for the Enforcement Bureau.

JUDGE STEINBERG: Okay. And, Mr. Shook,
are you entering an appearance?

MR. SHOOK: Yes, sir.

JUDGE STEINBERG: Okay. And you have to
say Mr. Shook’s name, too.

MR. OSHINSKY: Oh. And Mr. James Shook
as co-counsel.

JUDGE STEINBERG: Okay. And you don’t
have to stand up, because this is just the FCC, it’s
not real court.

MR. OSHINSKY: Okay.

MR. SHOOK: Because that was one aspect
of protocol I didn’t discuss with Mr. Oshinsky
beforehand.

JUDGE STEINBERG: Okay. We do pretend
law here. Pretend law is law made up by the
Commission since 1934 as amended.
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MR. OSHINSKY: That’s good law.

JUDGE STEINBERG: Anyway, let the record
reflect sarcasm.

Okay. The Order to Show Cause, I
believe, was mailed to Mr. Scaggs by certified mail,
return receipt requested. And it’s my understanding
that the return receipt came back to the Commission.
Is that correct, Mr. Oshinsky?

MR. OSHINSKY: Yes, that’s correct, Your
Honor.

JUDGE STEINBERG: And then you got a
copy of it?

MR. OSHINSKY: Yes, I do, Your Honor.

JUDGE STEINBERG: Okay. And the Order
to Show Cause, it was received by Mr. Scaggs because
he sent a letter, dated December 29, 2003 to David
Solomon, Chief of the Commission’s Enforcement
Bureau. Is that correct?

MR. OSHINSKY: That’s correct, Your
Honor.

JUDGE STEINBERG: Okay. And Mr.

Oshinsky provided me with a copy of the letter a
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couple of weeks ago.

No notice of appearance has been filed
on behalf of Mr. Scaggs, at least I couldn’t find
any. And have you been able to find any, Mr.
Oshinsky?

MR. OSHINSKY: No, Your Honor.

JUDGE STEINBERG: Okay. And I think it
would have shown up by now. Indeed, in Mr. Scaggs’
December 19th letter he states that he cannot appear
for the hearing in this matter because he’s
incarcerated and he requests that the Commission
consider his written response, which I assume is the
letter. Would you assume the same thing?

MR. OSHINSKY: That’s the way I
understand 1it.

JUDGE STEINBERG: Okay. In the letter
Mr. Scaggs recites the reasons why he believes he
has the requisite character qualifications to remain
a Commission licensee, and he urges that his license
not be revoked. And I'm not going to get into those
reasons this morning because I don’'t really have to.

Section 1.91(c) of the Commission’s
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Rules as well as Paragraph 7 of the Order to Show
Cause in this proceeding required Mr. Scaggs to file
a written appearance stating that he will appear at
the hearing and present evidence on the matters
specified in the Order to Show Cause.

In my view, Mr. Scaggs’ letter to Mr.
Solomon does not constitute a notice of appearance.
On the contrary, rather than stating that he will
appear and present evidence at the hearing, Mr.
Scaggs has specifically stated that he will not
appear. Well, he can’t physically appear because
he’s incarcerated, but if he wished he certainly
could appear through counsel.

Anyway, I believe that Mr. Scaggs’
letter is akin to the written statement which is
contemplated in Section 1.82(b) of the Commission’s
Rules which, under certain circumstances, gives
individuals who face revocation an opportunity to
submit a written statement seeking to mitigate or
justify the conduct contemplated in the Order to
Show Cause.

Do you agree with my assessment that the
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letter doesn’t constitute a notice of appearance?

MR. OSHINSKY: Your Honor, in this
instance we’'d defer to Your Honor'’s opinion about
it. We wouldn’'t object to it, but we would defer to
the Court.

JUDGE STEINBERG: Okay. In these
circumstances, under Section 1.92(a) (1) of the
Commission’s Rules as well as Paragraph 8 of the
Order to Show Cause, I'm going to hold that the
failure to file the requisite notice of appearance
constitutes a waiver of the right to a hearing.

And inasmuch as I'm ruling in that way,
pursuant to Section 1.92(c) of the Rules and
Paragraph 8 of the Order to Show Cause, I'm going to
issue an order reciting the events and circumstances
constituting the waiver of the hearing. The order
is going to terminate the proceeding and it'’s going
to certify the case to the Commission.

Do you have any comments on that, Mr.
Oshinsky?

MR. OSHINSKY: No, Your Honor. I don’'t

think so.
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JUDGE STEINBERG: Okay. And do you have
any objections to me doing that?

MR. OSHINSKY: No, Your Honor.

JUDGE STEINBERG: Okay. Is there
anything further we have to talk about this morning?

MR. OSHINSKY: In light of Your Honor’s
decision, I don’t think so.

JUDGE STEINBERG: Okay. So that’s it.

Once the order is issued, the case will
be terminated and certified to the Commission. I'm
going to, obviously, recite in the order the fact
that Mr. Scaggs sent the letter to Mr. Solomon. And
if the Commission wants to consider that letter,
it’s up to them to consider the letter.

And, again, if the Commission wants to
give Mr. Scaggs the opportunity -- he says in his
letter he wants to submit letters certifying to his
good character and one was attached in his letter.
And, of course, the letter of good character says
nothing about his conviction of a felony, and so
that might be something that could be addressed in
cross examination if we ever got that far.
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But anyway, if the Commission wants to
give Mr. Scaggs an opportunity to submit more
letters, it’s up to the Commission to do that. But
it’s not my role, I don’t believe.

Okay. With that being said, we’ll
conclude the conference.

I thank you all for appearing. I
appreciate it. And I enjoyed the opportunity to get
out of the office. Thank you.

MR. OSHINSKY: And thank you, Your
Honor.

JUDGE STEINBERG: We can go off the
record now.

(Whereupon, at 9:10 a.m. the pre-hearing

conference was concluded.)

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




CERTIFICATE OF REPORTER, TRANSCRIBER, AND PROOFREADER

ROGER THOMAS SCAGGS

Name of Hearing

EB DOCKET NO. 03-241

Docket No. (if applicable)

WASHINGTON, D.C.

Place of Hearing

JANUARY 21, 2004

Date of Hearing

We, the undersigned, do hereby certify that the foregoing pages,

numbers 1 through 11 , inclusive, are the true,
accurate and complete transcript prepared from the reporting by
JENNIFER ROSARIO (Reporter's Name) in attendance at the

above identified hearing, in accordance with applicable
provisions of the current Federal Communications Commission's
professional verbatim reporting and transcription statement of
Work and have verified the accuracy of the accuracy of the
transcript by (1) comparing the typewritten transcript against
the reporting or recording accomplished at the hearings and (2)
comparing the final proofed typewritten transcript against the
reporting or recording accomplished at the hearing or conference.

Jan. 28, 2004 Jennifer Rosario W%DAQ). o

Date Legible Name and Signature of Reporter
Name of Company: _ Neal R. Gross & Co., Inc._
Jan. 28, 2004 Judy Hadley [
Date Legible Name and Signajfuredpf Transcrilgr
Name of Company: _ Neal R. Gross & Coj Inc.__
Jan. 28, 2004 Kevin Murphy
Date Legible Name and Signature of broofr

ader
Name of Company: _ Neal R. Gross & Co., Inc._




